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Sitting on an Exclusions Panel

If you are asked by the Clerk to the school/Trustees governance board to sit
on an exclusion review panel to consider whether an excluded pupil should be
reinstated, a duty of school governance, there are key factors to consider. In
most cases the pupil will have been permanently excluded, but you may also
have to undertake a review at the request of parents for an exclusion of
shorter duration.

» The circumstances triggering a review are set out in Annex A of the current
Exclusions Guidance which is supplied with this training module. Page and
paragraph numbers, where provided in this pack, relate to the Exclusions
Guidance document.

Prior to the panel hearing, you will receive a pack of information from the
school which is the Head teacher’s evidence supporting their decision to
exclude. You will be asked to review it wholly objectively and should
declare to the clerk if details of the case impact on you or are well known
to you.

This module provides you with a summary that supports the Exclusions
Guidance and will suggest some of the questions that you will need to use to
shape your review of the Head teacher’s decision.
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The head teacher’s power to exclude (page 8)

>
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Only the Head Teacher (HT) can exclude. An interim or acting HT can also exclude if they are
appointed by the Board of Trustees/CEO to do so in the HT’s absence (This does not
automatically include Deputy Head teachers).

Exclusion must be on disciplinary grounds including outside school if this is in line with the
school’s behaviour policy.

Exclusion must be in accordance with the wider legal duties of schools under:
> The European Convention on Human Rights
> The SEND Statutory Code of Practice
> The Equality Act 2010.

Exclusion must be in accordance with administrative law; rational, reasonable, fair and
proportionate.

Exclusion can be for a fixed period (FPE), up to a maximum of 45 days in an academic year, or a
permanent exclusion (PE).

The Guidance makes it clear the law does not allow for extending an FPE or converting an FPE
into a PE (para 3). In exceptional cases a further FPE can be issued, or a PE can be issued, to begin
immediately after an FPE.

Lunchtime exclusions are allowed and count as half a day.
Parents MUST be notified of all exclusions and the reasons in writing, “without delay”.
The head teacher may withdraw an exclusion that has not be reviewed by the panel.



Permanent Exclusions (Page 10)

The Guidance states that:

> permanent exclusion should only be used as a last resortin response
to a serious breach, or persistent breaches ofthes c ho o | ' s

policy
and

> where allowing the pupil to remain in schoolould seriously harm
the educationor welfare of the pupilor othersin the school.

Standard of proof

> When establishing the facts in relation to an exclusion decision, the
head teacher must apply the civil standard of proof. This means that
‘on the balance of probabilitie’sit is more likely than not that a fact is
true.

> Other matters for Head teachers to consider are also listed.
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Unlawful decisions
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A head teacher cannot exclude or increase the severity of an
exclusion on non-disciplinary grounds; for example, exclude a
pupil due to additional needs or a disability that the school feels it
is unable to meet.

Any exclusion, no matter how short the period, must be formally
recorded. Informal or unofficial exclusions are illegal regardless of
whether the parent agrees; for example, sending a pupil home to
‘cool off” without exclusion, would be illegal.

A head teacher cannot exclude:
> on non-disciplinary grounds
> due to academic ability or attainment
> due to the action of a pupil’s parents

> for the failure of a pupil to meet specific conditions before reinstatement.




Equality
Legislation
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A lawful decision to exclude requires the
HT to take account of wider legal duties
and this will include the duties placed on
the school by the Equality Act 2010.

» A school must not discriminate against,
harass or victimise pupils because of their
seXx, race, disability, religion or belief,
sexual orientation, or because of
pregnancy/maternity or gender
reassignment. These are called
‘protected characteristics’.

» For disabled pupils the school also has a
duty to make reasonable adjustments to
policies and procedures to avoid
disadvantage.

» Schools must have regard to the ‘Public
Sector Equality Duty’ that requires them
to advance equality of opportunity and
foster good relations across all protected
characteristics.



Reasonable and fair decisions

The Guidance states that:

» A school can exclude for behaviour outside of school; for
example, on the bus on the way to school or whilst on a school
trip. The school behaviour policy must make it clear that this
may happen.

» The HT should give the pupil an opportunity to present their case
before the decision to exclude is taken (para 17) (where feasible).

» The HT should take account of contributory factors identified after
the incident; for example, bereavement, where the pupil has mental
health issues or is subject to bullying, (para 18).

» HTs should consider the impact of exclusion on vulnerable groups and
as far as possible avoid excluding pupils with an Education Health and
Care (EHC) plan or Looked After Children (para 23).
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The school should:
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Assess whether appropriate provision is in place to support any SEN. This is a
statutory duty under the SEN Code of Practice and will influence whether a
decision is lawful in the case of exclusion.

Consider multi-agency assessment for persistent disruptive behaviour (para
19).

Consider extra support for all groups with disproportionately high rates of
exclusion (para 22).

Where there are concerns about behaviour, or risk of exclusion, in partnership
with others, consider additional support or alternative placement (para 25).

In the case of children with an EHC plan, consider an annual or interim
emergency review of the plan.

Engage proactively with parents of pupils with SEN and, in the case of Looked
After Children, schools should cooperate proactively with foster carers or
children’s home workers, the local authority that looks after the child and the
local authority’s virtual school head (para 24).




1. Has the head teacher demonstrated that
their decision to exclude the pupil is a last
resort in response to a serious breach, or
persistent breaches, of the school’s
published behaviour policy?

AND (not OR)

2. Has the headteacher demonstrated that
allowing the pupil to remain in school would
seriously harm the education or welfare of
the pupil or others in the school?

Both of these “tests” must be passed.
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What questions

must | be able
to answer?




Summary of
module 1
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So far, this module has looked
at the school’s decision to
exclude and what constitutes a
legal, reasonable and fair
decision according to The
Guidance. We also looked at
what The Guidance states about
early intervention and reducing
the risk of exclusion.

In the next section we will look
at the exclusion process, panel
duties and what contributes to
and supports a ‘procedurally
fair’ decision.




Section 2

What happens after an exclusion and
what is the panel’s duty?
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Procedurally fair decisions

The Head Teacher:
» Must notify the parents without delay of exclusion and the reasons for it.

» Must also, without delay, provide written notification to parents.
The letter must:

» Inform the parents that they have a right to make representations about
the exclusion to the Governance Board and how the pupil may be involved
in this.

» State how any representations should be made.
» Where there is a legal requirement for the GB to meet to consider the

exclusion, inform the parents that they have a right to attend the meeting,
to be represented at that meeting, and to bring a friend.

(Section 4 of the guidance goes through all the information that must be included
in the Head Teacher’s letter to parents (paras 26 - 39).

Section 5 of the guidance deals with the arrangements for continuing education
for an excluded pupil - duties which fall upon the school and or the LA.
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Procedurally fair decisions

>
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The HT must notify parents where a further fixed period exclusion is issued or a
permanent exclusion is issued immediately following a fixed period exclusion.
The Head Teacher must write again to the parents, explaining the reasons and
providing any additional information for the decision.

The HT must notify the Governance Board (in the Trust, this will be the Board of
Trustees and probably the AC Chair) and Local Authority, without delay of a
permanent exclusion, a fixed period exclusion of more than five days (10
lunchtimes) or where an exclusion will result in a pupil missing an exam or test.

The HT must notify the Governance Board and Local Authority of all other
exclusions once a term.

If a pupil lives in another Local Authority area and is permanently excluded that
authority should also be informed (as they have provision responsibilities).

The Board of Trustees may be required to provide the Secretary of State (within
14 days of a request) information about exclusions in any or all of its schools
that have been actioned within the previous 12 months.



No of days 5 or less 5% upto15| More than Pupil will Permanent
exclusion in 15 miss public exclusion
term exam
Consider
parents’ written Yes Yes Yes Yes Yes
representation
: , Yes - if

Meet to consider At Trust Board’s Panel must Panel must Panel must

. : : parents
exclusion discretion : meet meet meet

request 1t

Timescale for None Within 50 Within 15 Within 15 Within 15
meeting school days | school days | school days* | school days
Rem;tatement No Yes Yes Yes Yes
possible?
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* ASAP = before the exam if possible




The panel must:
» Invite the parents and the head teacher.
(Parents may invite the Local Authority).

» Identify the steps that will be taken to support the parties’
participation in the meeting, including the pupil (if under

Where there is the age of 18).

a d uty for a » Make clear minutes which may be requested by all parties.
» Make a decision when all parties have withdrawn at the
panel to meet end of the meeting and compose a decision letter (with the
help of the clerk).

The rest of the process will largely be managed by the
clerk/school. If parents then request an independent
appeal, the panel will not usually be involved.
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Preparing for the meeting

Ensure exclusion is not discussed with any party outside of the meeting
(before or after).

» Ask for written information and evidence in advance of the meeting.
(The pack)

» Where possible, circulate any written information (the pack) and a list
of attendees to all parties at least five school days in advance of the
meeting. (The clerk will undertake most of this aspect).

> Al}o.w pdarents and the pupil to be represented and be accompanied by
a friend.

» Have regard to their duties under the Equality Act to make reasonable
adjustments to support attendance at the meeting by either party.
(COVID restrictions apply at the time of writing).

» ldentify steps they will take to enable the excluded pupil to attend
and speak on their own behalf. (Practically, this will usually be
included in the invitation to the meeting, issued by the clerk).
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The panel decision
The panel:

» Must consider the interests and circumstances of the excluded pupil
and have regard to the interest of other pupils and school staff.

» Must consider representations made by parents, the Head Teacher
(and the Local Authority if the parents have so requested).

» Must establish the facts of the case ‘on the balance of probabilities’
meaning it is more likely than not that a fact is true. They are not
required to establish the facts ‘beyond reasonable doubt’ when
considering their decision.

» Must consider whether the exclusion was lawful, reasonable and
procedurally fair taking into account the Head Teacher’s legal duties

How can we do that?
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Questions to which the panel must know the answers

In what way did the excluded pupil seriously or persistently breach the school’s
behaviour policy?

What evidence is there to support this?

What evidence is there of the school intervening and supporting the excluded pupil to
prevent serious and or persistent breaches of the school’s behaviour policy? In what
way were the specific needs and circumstances of the pupil taken into account before
the decision was made to exclude them?

What advice has been sought on the appropriateness of the exclusion (by the
parents/carers, if any), and does the advice support the decision and view it to be
lawful and reasonable in the circumstances?

What is the likely impact on the pupil of the decision to exclude them?

How would allowing the excluded pupil to remain in school seriously harm the
education and/or welfare of the excluded pupil and/or others in the school?

In answering these questions, the panel should consider representations and evidence
given at the review meeting alongside the written evidence and information received in
advance (the pack).
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What do the relevant school policies
say?

The Behaviour policy, SEN policy, and others, may be
relevant to incident.

» Did the school follow their own policy and procedures?

» Did the pupil know they were breaking school rules?

» Has the school followed Guidance when notifying parents,
arranging the meeting, providing education etc.?

» Did any failure to follow Guidance impact on fairness for
the pupil or parent?
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Reviewing a permanent exclusion

1. What is the reason given for the exclusion in the exclusion letter
to parents?

» Is there more than one reason?
» Isit a single serious breach or persistent serious breaches?
2. Does the permanent exclusion fit the criteria in the guidance?

» Was it a last resort? What does this mean to you? Consult the
behaviour policy.

» Would allowing the pupil to remain in school, seriously harm the
education or welfare of others?
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Reviewing a permanent exclusion

3. Was exclusion eeasonableand proportionate response to the
behaviour?

>
>
>

Have others been punished for the incident? If so, how?
Was the exclusion too severe a sanction?
What support strategies have been used?

4. Were there anymitigating factors?

>
>

>

>
>
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Did the parent representations raise any?

Have you taken account of any mitigating factors such as bullying,
mental health, harassment, bereavement?

Is the pupil from one of the vulnerable groups highlighted in the
Guidance?

Is the pupil a Looked After Child?
Are there any issues relating to SEN, race, disability or discrimination?
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Reviewing a permanent exclusion

The panel can decide either:

» To decline to reinstate the pupil or

» Direct the reinstatement of the pupil immediately or on a
particular date.

Where reinstatement would make no difference; for example,
the pupil has already returned to school or the parents make
it clear they do not want their child to be reinstated, the
Panel must still consider whether the pupil should be officially
reinstated.
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This module has looked at the exclusion process
following a Head Teacher’s decision to exclude a
pupil. We looked at the Governance Board’s duty to
consider the exclusion as well as the circumstances
when it is their duty to provide education for
excluded pupils (by reference to Section 5 of the
Guidance).

/ Thank you for reading this brief guide.
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